Q. 1 - State the procedure for registration of niacture under the Central
Excise Act.(May 2008, May 2005)

Reqistration (Central Excise):

A.

Rule 9 of Central Excise Rules,2002 gives proceet for Registration.-

(1) Every person, who produces, manufactures, esawn trade, holds private
store-room or warehouse or otherwise uses excigmiol@s, shall get registered:
Provided that a registration obtained under rule 174 of@eatral Excise Rules,
1944 or rule 9 of the Central Excise (No.2) Rul¥)1 shall be deemed to be as
valid as the registration made under this subfari¢he purpose of these rules.

(2) The Board may by notification and subject tohsaonditions or limitations as
may be specified in such notification, specify parsr class of persons who may
not require such registration.

(1) The registration under sub-rule (1) shall be subjec such conditions,
safeguards and procedure as may be specified Bication by the Board.

Procedure for Registration:

Enclosures with application for Registration un@entral Excise
Application should be prepared in three sets mimm two sets for Excise Department
and one set as office copy for own records torbegsved for five years.

1. Covering letter addressed to Jurisdictional BGC/ containing

(a) Full details of the applicant assessee

(b) Full Factory address and addresses of HeateOfflus addresses of Depots and
Branches from where goods are sold.

(c) Details of all final products manufacturediw8rand names or trade names as shown
in Excise invoices and in sales literature

(d) Copies of sales literature (d) Details of itgu

(e)Manufacturing process in brief in the form dfav chart)

(f) Details of waste and scrap generated duriegctiurse of manufacture.

(g) Ownership of the Brand name or Trade name wselbgo affixed on the final
products.

(h) Working hours and weekly days.

(i) Nature or system of Marketing

(1) Whether any trading is done from factory prees or other premises and details of the
items traded or marketed as a trader.

(k) Job work done if any for others

(D Names of others from whom you get some ingrtecessed on job work basis and
types of processing done by you.

(m) Pricing Policy, Discount policy, nature of tumers.

(n) Details of Private records maintained relategrocurement, storage, manufacturing,
inspection, valuation of all excisable goods whkethsed as Inputs or capital goods or
final products — in short inventories.

(o) Values of clearances in the previous finangedr and during the current financial
year till the date of the application,



(p) details of all other manufacturing or tradimgjts where the partners or directors or
proprietors are holding key positions (h) detafiall factories if the firm is having more

than one factory premises (Remember Governmentsweath factory premises should
have separate registration certificate).

(q) Names of authorized signatures for signingissxcdocuments with specimen
signatures.

2. Application for registration in triplicate ingtform A-1 With following enclosures.
(a) Ground plan of the factory premises
(b) Copies of partnership deeds, memorandum izfestof association,
(c) Registration certificates under local Saleg &and Central Sales Tax,
(d) Letter or card of Income Tax department giwour PAN No.,
(e) Copies of sales literature.

3. Important instructions for new comers who grplying for registration for the first
time:
(a) Application should be filed at the inward sectavailable in each Division.
(b) If inward clerkor concerned Inspector or Superintendagtto refuse the application
despite of your filling it properly in the abovieés with all enclosures, then go to Asst.
Commissioner
(c) Receipt and Acknowledgement need not waitthier visit of the excise officer. Let
him visit your factory any time.
(d) There are no fees prescribed
(e) Application can not be refused as per prorgigen in the Citizens Charter. They
must accept it under stamped and dated signattiie.an offense if any one tries to do
so.
() Registration certificate shall be issued inimaum one week. As per your instructions
the certificate shall be posted to you or givernbgd

4, P.L.A. (Personal Ledger Account Number —
Immediately after getting Registration certificageu should apply to the Chief Accounts
officer of the Commissionerate or to the DivisibAaC./D.C. for allotment of Account
Current Number which is separate. This has to fiittew in all excise invoices. You have
keep track on it till you get this number.

5. Registration procedure after 1/10/2002
As per last amendment mentioned the Notificataads -

No. G.S.R (E). In exercise of powers conferredridg 9 of the Central Excise (No0.2)
Rules, 2001, (hereinafter referred to as the maik) the Central Board of Excise and
Customs hereby specifies the conditions, safeguand procedures for registration of a
person under the said rules and exemptions frgistration in specified cases: -

(1) Application for registration: Application feegistrationEvery person specified
under sub-rule (1) of rule 9, unless exempted fdming so by the Board under sub-rule
(2) of rule 9, shall get himself registered witle jurisdictional Deputy or Assistant
Commissioner of Central Excise by applying infilen specified in Annexure-1 or
Annexure 1A or Annexure 18s the case may be



2) Registration of different premises of the samgistered person: If the person has
more than one premises requiring registrationaisep registration certificate shall
be obtained for each of such premises.

(3) Registration Certificate and Numbé&egistration Certificate in the Form specified
in Annexure-Il containing registration number st granted within seven days of the
receipt of the duly complete application.

(4) Transfer of Business¥here a registered person transfers his businessdther
person, the transferee shall get himself regidtafeesh.

(5) Change in the ConstitutionVhere a registered person is a firm or a company or
association of persons, any change in the cotistitwf firm, company or association,
shall be intimated to the jurisdictional Centratcise Officer within thirty days of
such change

(6) De-registrationEvery registered person, who ceases to carry oropleeation for

which he is registered, shall de-register himssgifmaking a declaration in the form
specified in Annexure-lll and depositing his régition certificate with the

Superintendent of Central Excise.

(7) Revocation or suspension of registratiénregistration certificate granted under
this rule may be revoked or suspended by the #sgi€ommissioner of Central Excise
or the Deputy Commissioner of Central Excisehé holder of such certificate or any
person in his employment, is found to have conmaitireach of any of the provisions of
the Act or the rules made thereunder or has beewiated of an offence under section
161, read with section 109 or with section 11éhefIindian Penal Code (45 of 1860).

Q. 2 — Define the term ‘excisable goods’ and disdte provision relating
to Valuation of excisable goods for purposes ofgimg of duty of excise
under CEA, 1944(May 2008, May 2005, April 2006, 2007)

Excisable goods:

1. Section 2(d) of the Act definégxcisable goods"means goods specified in the
First Schedule and the Second Schedule to the &déficise Tariff Act, 1985 (5
of 1986) as being subject to a duty of excise actlides salt;

Explanation: For the purposes of this clause, “Gdatcludes any article, material
or substance which is capable of being bought afdifer consideration and such
goods shall be deemed to be marketable.

2. Section 4. Valuation of Excisable goods for purpes of charging of duty of
excise.



3.

(1) Where under this Act, the duty of excise isrgeable on any excisable goods
with reference to their value, then, on each rerhoithe goods, such value shall.

(a). in a case where the goods are sold by thesssefor delivery at the time and
place of the removal, the assessee and the buybe @foods are not related and
the price is the sole consideration for the sadethle transaction value;

(b). in any other case, including the case wheeegbods are not sold, be the
value determined in such manner as may be prescribe

Explanation: For the removal of doubts, it is hereby declaredt tthe price-cum
duty of the excisable goods sold by the assessdlebstithe price actually paid to
him for the goods sold and the money value ofatfditional consideration, if
any, flowing directly or indirectly from the buy&y the assessee in connection
with the sale of such goods, and such price-cunaty, cexcluding sales tax and
other taxes, if any, actually paid, shall be deenwethclude the duty payable on
such goods

(2) The provisions of this section shall not applyespect of any excisable goods for
which a tariff value has been fixed under sub-sec{?) of Section 3.

(d) "transaction value" means the price actually paid or payable for thedg, when
sold, and includes in addition to the amount chérge price, any amount that the
buyer is liable to pay to, or on behalf of, theemsge, by reason of, or in connection
with the sale, whether payable at the time of #ie sr at any other time, including,
but not limited to, any amount charged for, or take provision for, advertising or
publicity, marketing and selling organization expes) storage, outward handling,
servicing, warranty, commission or any other mattet does not include the amount
of duty of excise, sales tax and other taxes, yf antually paid or actually payable on
such goods;

Section 4A. Valuation of excisable goods with ference to retail sale price

(1) The Central Government may, by notificationtire Official Gazette,

specify any goods, in relation to which it is reqdi, under the provisions of
the Standards of Weights and Measures Act, 1976f{6D76) or the rules
made thereunder or under any other law for the beiag in force, to declare
on the package thereof the retail sale price ohsgeoods, to which the
provisions of sub-section (2) shall apply.

(2) Where the goods specified under sub-sectiorai@ )excisable goods and
are chargeable to duty of excise with referenceatoe, then, notwithstanding
anything contained in section 4, such value shaldbemed to be the retail
sale price declared on such goods less such ambabatement, if any, from
such retail sale price as the Central Government aflaw by notification in
the Official Gazette.

(3) The Central Government may, for the purposellofving any abatement
under sub-section (2), take into account the amotiduty of excise, sales tax
and other taxes, if any, payable on such goods.

(4) Where any goods are specified under sub-selipare excisable goods



and the manufacturer

(a) removes such goods from the place of manufciithout declaring the
retail sale price of such goods on the packagedemtares a retail sale price
which is not the retail sale price as required te declared under the
provisions of the Act, rules or other law as reéettto in sub-section (1) ; or

(b) tampers with, obliterates or alters the retadle price declared on the
package of such goods after their removal frompllaee of manufacture ,

then such goods shall be liable to confiscationd #rme Central Government
shall ascertain in the prescribed manner the desale price of such goods
and the retail sale price so ascertained shall berded to be the retail sale
price for the purpose of this section.

Explanation 1: - for the purposes of this section, "retail saléce" means the

maximum price at which the excisable goods in pge#tdorm may be sold to
the ultimate consumer and includes all taxes, looalotherwise, freight,

transport charges, commission payable to dealens] all charges towards
advertisement, delivery, packing, forwarding and like and the price is the
sole consideration for such sale:

Provided that in case the provisions of the Act, rules dreotlaw referred to
in sub-section (1) require to declare on the pacekatipe retail sale price
excluding any taxes, local or otherwise, the retsdle price shall be
construed accordingly.

Explanation 2 - For the purposes of this section,-

(a) where on the package of any excisable goode ith@n one retail sale
price is declared, the maximum of such retail galees shall be deemed to
be the retail sale price;

(b) where the retail sale price , declared on fheeckage of any excisable
goods at the time of its clearance from the plaicemanufacture, is altered to
increase the retail sale price, such altered resaile price shall be deemed to
be the retail sale price;

(c) where different retail sale prices are declhren different packages for
the sale of any excisable goods in packaged forrdifferent areas , each
such retail sales price shall be the retail salkc@ for the purposes of
valuation of the excisable goods intended tsdid in the area to which the
retail sale price relates.

[ Once the Maximum retail sale price is declaregrinted on package, no one
can increase it and save the duty. If departmet¢ade that while the goods are
removed with MRP Rs. X printed on it and in market sold at price more than
X then the manufacturer can be in trouble. Therefor case a manufacturer
wants to increase the M.R.P. after removal frontdigcfor any reasons, he will
have to pay differential duty. If this is not ddhen the goods can be confiscated]



Q. 3 Discuss the powers and duties of Central ExCfficers under the
Central Excise Act, 1944April 2006, 2007, March 2008)

Power of Central Excise officers:

1. Section 2b) of the Act defines the tefnCentral Excise Officer" means the Chief
Commissioner of Central Excise, Commissioner of txrExcise, Commissioner of
Central Excise (Appeals), Additional Commissionef €entral Excise, Joint
Commissioner of Central Excise, Assistant Commiwiaof Central Excise or Deputy
Commissioner of Central Excise or any other officethe Central Excise Department, or
any person (including an officer of the State Gowegnt) invested by the Central Board
of Excise and Customs constituted under the CeBtratds of Revenue Act, 1963 (54 of
1963) with any of the powers of a Central Exciséd@f under this Act;

2. Section 12E. Powers of Central Excise Officers.f1) A Central Excise Officer may

exercise the powers and discharge the duties gedfer imposed under this Act on any
other Central Excise Officer who is subordinatéita.
(2) Notwithstanding anything contained in sub-gett(l), the Commissioner of Central
Excise (Appeals) shall not exercise the powers disdharge the duties conferred or
imposed on a Central Excise Officer other thanehsgecified in section 14 or Chapter
VIA.

3. Section 13. Power to arrest.- Any Central Excise officer not below the rank of
Inspector of Central Excise mawith the prior approval of the Commissioner of
Central Excise, arrest any personwhom he has reason to believe to be liable to
punishment under this Act or the rules made theteun

4, Section 14. Power to summon persons to give esite and produce documents in
inquiries under this Act.- (1) Any Central Excise Officeduly empowered by the
Central Government in this behalf, shall hgp@ver to summon any persorwhose
attendance he considers necessary eithgive evidence or to produce a document or
any other thing in any inquiry which such officer is makingfor any of the purposes of
this Act. A summons to produce documents or othieigs may be for the production of
certain specified documents or things or for tredpction of all documents or things of a
certain description in the possession or undecdimgrol of the persons summoned.

(2) All persons so summoned shhk bound to attend, either in person or by an
authorised agent,as such officer may direct; and all persons sonsonedshall be
bound to state the truth upon any subjectrespecting which they are examined
make statementsand to produce such documents and other thinggagde required:
Provided that the exemptions under sections 132 E8@ of the Code of Civil
Procedure,1908(5 of 1908) shall be applicable tmigitions for attendance under this
section.

(3) Every such inquiry as aforesaid shall bentkgbto be djudicial proceeding” within
the meaning of section 193 and section 228 ofride&ah Penal Code, 1860 (45 of 1860).

[Comments: Unless there is a written summons rsufgposed to visit the departmental
officer. Normally statements are extracted fromspes attending and mentioned in the
summons. The written statements given by assessassed as evidence to establish
offenses and are reflected in the show cause otileerefore the assessee should be
very careful while making any written statement$ ofiimagination or memory or
ignorance. If assessee realizes after the stateimsesigned and delivered, he can make



an affidavit - duly notarized - on judicial stamaper - immediately - say within 24 hours
and withdraw that statement entirely and show mgifiess to give fresh and correct
statement or to make corrections in the alreadggistatements.]

Section 14A. Special audit in certain cases(d) If at any stage of enquiry,
investigation orlny other proceedingsbefore him, any Central Excise Officaot

below the rank of an Assistant Commissioneof Central Excise or Deputy
Commissioner of Central Excise, having regard éntiture and complexity of the
caseand the interest of revenusg,of the opinion that the value has not been corotly
declared or determined by a manufacturer or any perstie, may,with the previous
approval of the Chief Commissionerof Central Excisedlirect such manufacturer or
such persoto get the accounts of his factoryoffice, depots, distributors or any other
place, as may be specified by the said Centraldex@ifficer,audited by a cost
accountant, nominated by the Chief Commissioneof Central Excise in this behalf.

(2) The cost accountant, so nominated shall, withenperiod specified by the Central
Excise Officer, submit a report of such audit dsiyned and certified by him to the said
Central Excise Officer mentioning therein such otberticulars as may be specified:

Provided that the Central Excise Officer may, onagplication made to him in this

behalf by the manufacturer or the person and for material and sufficient reason,

extend the said period by such further period ciods as he thinks fit; so, however, that
the aggregate of the period originally fixed and tferiod or periods so extended shall
not, in any case, exceed one hundred and eightg &tayn the date on which the

direction under sub-section (1) is received byrtaaufacturer or the person.

(3) The provisions of sub-section (1) shall hafeafnotwithstanding that the accounts
of the manufacturer or person aforesaid have badiieal under any other law for the
time being in force or otherwise.

(5) The manufacturer or the perssall be given an opportunity of being heardn
respect of any material gathered on the basis dif ander sub section (1) and proposed
to be utilizedn any proceedingsunder this Act or rules made thereunder.

Explanation.—or the purpose of this section, "cost accountan#ll have the meaning
assigned to it in clause (b) of sub-section (1)se€tion 2 of the Cost and Works
Accountants Act, 1959 (23 of 1959).]

Section 14AA. Special audit in cases where credif duty availed or utilized is not
within the normal limits, etc.- (1) If the Commissioner of Central Excise has oea®
believe that the credit of duty availed of or a#d under the rules made under this Act
by a manufacturer of any excisable goods—

(a) is not within the normal limits having regam the nature of the excisable goods
produced or manufactured, the type of inputs usedaher relevant factors, as he may
deem appropriate;

(b) has been availed of or utilized by reason afd; collusion or any willful mis-
statement or suppression of facts,

he may direct such manufacturer to get the accoahthis factory, office, depot,
distributor or any other place, as may be specifigdhim, audited by a cost accountant
nominated by him.

(2) The cost accountant so nominated shall, wittie period specified by the
Commissioner of Central Excise, submit a reporswath audit duly signed and certified



10.

11.

by him to the said Commissioner mentioning theich other particulars as may be
specified.

(3) The provisions of sub-section (1) shall haeafnotwithstanding that the accounts
of the said manufacturer aforesaid have been aliditeler any other law for the time
being in force or otherwise.

(5) the manufacturer shall be given an opportunitybeing heard in respect of any
material gathered on the basis of the audit undbrsection (1) and proposed to be
utilized in any proceeding under this Act or Ruiesde thereunder.

Explanation.—For the purpose of this section, "cost accountahéll have the meaning

assigned to it in clause (b) of sub-section (1)seftion 2 of the Cost and Works
Accountants Act, 1959 (23 of 1959).]

Section 150fficers required to assist Central Excise OfficersAll officers of Police
and Customs and all officers of Government engagetie collection of land revenue,
and all village officers are hereby empowered aylired to assist the Central Excise
Officers in the execution of this Act.

Section 18. Searches and arrests how to be madgll searches made under this Act or
any rules made there under and all arrests mader uhis Act shall be carried out in
accordance with the provisions of the Code of GrahiProcedure, 1898 (5 of 1898),
relating respectively to searches and arrests miader that Code.

Section 19. Disposal of persons arrested.Every person arrested under this Act shall
be forwarded without delay to the nearest Centralide Officer empowered to send

persons so arrested to a Magistrate, or, if ttemisuch Central Excise Officer within a
reasonable distance/ to the officer-in-charge efrtbarest police station.

Section 20. Procedure to be followed by officén-charge of police station.- The
officer-in-charge of a police station to whom argrgon is forwarded under section 19
shall either admit him to bail to appear before khegistrate having jurisdiction, or in
default of bail forward him in custody to such Mstgate.

Section 21. Inquiry how to be made by Central ¥tise Officers against arrested
persons forwarded to them under section 19.(1) When any person is forwarded
under section 19 to a Central Excise Officer empediéo send persons so arrested to a
Magistrate, the Central Excise Officer shall pratée enquire into the charge against
him.

(2) For this purpose the Central Excise Officer raagrcise the same powers and shall
be subject to the same provisions as the officehiarge of a police station may exercise
and is subject to under the Code of Criminal Praced898 (5 of 1898), when
investigating a cognizable case:

Provided that—

(a) if the Central Excise Officer is of opinion ththere is sufficient evidence or
reasonable ground of suspicion against the acousesbn, he shall either admit him to
bail to appear before a Magistrate having jurisolictn the case, or forward him in
custody to such Magistrate;

(b) if it appears to the Central Excise Officertttigere is no sufficient evidence or
reasonable ground of suspicion against the acqessn, he shall release the accused
person on his executing a bond, with or withouetas as the Central Excise Officer

may direct, to appear, if and when so requiredyeethe Magistrate having jurisdiction,



and shall make a full report of all the particulafshe case to his official superior.

12. Section 22. Vexatious search, seizure, etc., ©gntral Excise Officer.- Any Central
Excise or other officer exercising powers undess tiict or under the rules made
thereunder who—

(a) Without reasonable ground of suspicion searohesuses to be searched any house,
boat or place;

(b) vexaciously and unnecessarily detains, seammhagests any person;

(c) vexatiously and unnecessarily seizes the mevatdperty of any person, on pretence
of seizing or searching for any article liable tmfiscation under this Act;

(d) Commits, as such officer, any other act toithery of any person, without having
reason to believe that such act is required forettexution of his duty, shall, for every
such offence, be punishable with fine which maedtto two thousand rupees.

Any person willfully and maliciously giving falseformation and so causing an arrest or
a search to be made under this Act shall be publistvéth fine which may extend to two
thousand rupees or with imprisonment for a termctvimay extend to two years or with
both.

13. Section 23. Failure of Central Excise Officer in dty.- Any Central Excise Officer
who ceases or refuses to perform or withdraws Hinfisem the duties of his office,
unless he has obtained the express written peonissi the Commissioner of Central
Excise, or has given to his superior officer twontis notice in writing of his intention
or has other lawful excuse, shall on convictionobefa Magistrate be punishable with
imprisonment for a term which may extend to threenths, or with fine which may
extend to three months' pay, or with both.

Q. 4 — Explain the following with reference to CEA944 — Consumer
Welfare Fund and utilization of the fuigdpril 2006, 2007, March 2008)

Consumer Welfare Fund

1. Section 12C. Consumer Welfare Fund.-

(1) There shall be established by the Central Gouwent a fund, to be called the

Consumer Welfare Fund.

(2) There shall be credited to the Fund, in suchmaaas may be prescribed,—
(a) the amount of duty of excise referred to ib-saction (2) of section 11B or
sub-section (2) of section 11C or sub-sectiorof2ection 11D;
(b) the amount of duty of customs referred touh-section (2) of section 27 or
sub-section (2) of section 28A, or sub-sectionaf23ection 28B of the Customs
Act, 1962 (52 of 1962);
(c) Any income from investment of the amount ctedlito the Fund and
any other monies received by the Central Govermnfiogrthe purposes of
this Fund.

(d) The surplus amount referred to in sub-sect&)rof section 73A of the
Finance Act, 1994 (32 of 1994).

2. Section 12D. Utilization of the Fund--



(1) Any money credited to the Fund shall be wiidy the Central Government for the
welfare of the consumers in accordance with sutgdsras that Government may make in
this behalf.

(2) The Central Government shall maintain or, thinks fit, specify the authority which
shall maintain, proper and separate account arer ogthevant records in relation to the
Fund in such form as may be prescribed in consotatvith the Comptroller and
Auditor-General of India.

Q. 5 - Explain the following with reference to CEX944 — AppealéViarch
2008, April 2006, 2007)

Appeals
1. Section 35. Appeals to Commissioner (Appeals). -

(1) Any person aggrievdaly any decision or order passed under this Act by €entral
Excise Officer, lower in rank than a Commissionerof Central Excise, may appeal to
the Commissioner of Central Excise (Appeals) heéeedh this Chapter referred to as the
Commissioner (Appealsyithin sixty days from the date of the communication to him of
such decision or order:

Provided that the Commissioner (Appeals) may, iisheatisfied that the appellant was
prevented by sufficient cause from presenting th@eal within the aforesaid period of
three monthsallow it to be presented within a further period ofthree months.

Every appeal under this section shall be in tlesqibed form and shall be verified in the
prescribed manner.

(1A) The Commissioner (Appeals) may, if sufficie@use is being shown at any stage
of hearing of an appeal, grant time, from timeitoetto the parties or any of them and
adjourn the hearing of the appeal for reasons t@berded in writing.

Provided that no such adjournment shallgbented more than three timesto a party
during hearing of the appeal.

Section 35A. Procedure in appeal.{1) The Commissioner (Appeals) shall give an
opportunity to the appellant to be heard, if helssires.

(2) The Commissioner (Appeals) may, at the heaningn appeal, allow an appellant to
go into any ground of appeal not specified in theugds of appeal, if the Commissioner
(Appeals) is satisfied that the omission of thatugd from the grounds of appeal was not
willful or unreasonable.

(3) The Commissioner (Appeals) shall, after maksugh further inquiry as may be
necessary, pass such order as he thinks just aémpr confirming, modifying or
annulling the decision or order appealed against,

Provided that an order enhancing any penalty oe fin lieu of confiscation or
confiscating goods of greater value or reducingatm®unt of refund shall not be passed
unless the appellant has been given a reasonagtetopity of showing cause against the
proposed order:

Provided further that where the Commissioner (Afgeia of opinion that any duty of
excise has not been levied or paid or has been-k&vied or short-paid or erroneously
refunded, no order requiring the appellant to pay duty not levied or paid, short-levied



or short-paid or erroneously refunded shall be gzhsmless the appellant is given notice
within the time-limit specified in section 11A th@wv cause against the proposed order.

(4) The order of the Commissioner (Appeals) disppsif the appeal shall be in writing
and shall state the points for determination, tbeision thereon and the reasons for the
decision.

(4A) The Commissioner (Appeals) shallhere it is possibleto do so, hear and decide
every appealithin a period of six monthsfrom the date on which it is filed.

(5) On the disposal of the appeal, the Commissi¢Appeals) shall communicate the
“order passed by him to the appellant, the adjtidigauthority and the Commissioner of
Central Excise.

Section 35B. Appeals to the Appellate Tribunal.{1) Any person aggrieved by any of
the following orders may appeal to the Appellatibdinal against such order—

(a) a decision or order passed by the Commissioh€entral Excise as an adjudicating
authority;

(b) an order passed by the Commissioner (Appeali@usection 35A;

(c) an order passed by the Central Board of Exaisk Customs constituted under the
Central Boards of Revenue Act, 1963 (54 of 1968)dhfter in this Chapter referred to
as the Board) or the Appellate Commissioner of f2ériExcise under section 35, as it
stood immediately before the appointed day;

(d) an order passed by the Board or the Commissiain€entral Excise, either before or
after the appointed day, under section 35A, a®ddsimmediately before that day:
Provided that no appeal shall lie to the Appellatibunal and the Appellate Tribunal
shall not have jurisdiction to decide any appeatdspect of any order referred to in
clause (bif such order relates to,—

(a) a case of loss of goods, where the loss odeuransit from a factory to a warehouse,
or to another factory, or from one warehouse tottao or during the course of
processing of the goods in a warehouse or in storagpether in a factory or in a
warehouse;

(b) a rebate of duty of excise on goods exporteahipocountry or territory outside India
or on excisable materials used in the manufactliigoods which are exported to any
country or territory outside India;

(c) goods exported outside India (except to Nep&8hutan) without payment of duty;

(d) credit of any duty allowed to be utilized todarpayment of excise duty on final
products under the provisions of this Act or thiesumade thereunder and such order is
passed by the Commissioner (Appeals) on or afeeiddte appointed under section 109
of the Finance (No. 2) Act, 1998;

Provided further that the Appellate Tribunal may,its discretion, refuse to admit an
appeal in respect of an order referred to in cldbyer clause (c) or clause (d) where—
() in any disputed case, other than a case wiereétermination of any question having
a relation to the rate of duty of excise or to ¥h&ue of goods for purposes of assessment
is in issue or is one of the points in issue, themnce in duty involved or the duty
involved; or

(i) the amount of fine or penalty determined byclswrder, does not exceed fifty
thousand rupees.

(1A) Every appeal against any order of the nateferred to in the first proviso to sub-
section (1), which is pending immediately before tommencement of section 47 of the
Finance Act, 1984, before the Appellate Tribunatl amy matter arising out of, or



connected with, such appeal and which is so pengiradl stand transferred on such
commencement to the Central Government, and th&ra@@&bovernment shall deal with
such appeal or matter under section 35EE as if appkal or matter were an application
or a matter arising out of an application madé tmder that section.

(1B) (i) The Central Board of Excise and Customsstituted under the Central Boards o
Revenue Act, 1963 (54 of 1963) may, by may be rezaggor the purposes of this Act.
(i) Every Committee constituted under clause (hals consist of two Chief
Commissioners of Central Excise or two Commissisr@@rCentral Excise, as the case
may be.

(2) The Committee of Commissioners of Central Bxemy,if he is of opinion that an
order passed by the Appellate Commissioner of Cerdt Excise under section 35, as
it stood immediately before the appointed day, orhe Commissioner (Appeals)
under section 35A, is not legal or proper, direct my Central Excise Officer
authorised by him in this behalf (hereafter in this Chapter referred to as the @igld
officer) to appeal on his behalf to the Appellate Tribunahgainst such order.

(3) Every appeal under this section shall be fikdithin three months from the date on
which the order sought to be appealed againstrimramicated to the Commissioner of
Central Excise, or, as the case may be, the otréy preferring the appeal.

(4) On receipt of notice that an appeal has beefeped under this section, the party
against whom the appeal has been preferred mawijthstanding that he may not have
appealed against such order or any part thefiemfwithin forty-five days of the receipt
of the notice,a memorandum of cross-objectionsverified in the prescribed manner
against any part of the order appealed againsand such memorandum shall be
disposed of by the Appellate Tribunal as if it ware appeal presented within the time
specified in sub-section (3).

(5) The Appellate Tribunal may admit an appeal enngt the filing of a memorandum of
cross-objections after the expiry of the relevastiqnl referred to in sub-section (3) or
sub-section (4), if it is satisfied that there wgafficient cause for not presenting it within
that period.

(6) An appeal to the Appellate Tribunal shallibethe prescribed form and shall be
verified in the prescribed manner and shialespective of the date of demandof duty
andinterest or levy of penalty in relation to which the app&aimade pbe accompanied
by a fee of,-

(a) where the amount of duty amderest demanded and penalty levied by any Central
Excise Officer in the case to which the appeddtes is five lakh rupees or less, One
thousand rupees;

(b) where the amount of duty and interest demaraatetipenalty levied by any Central
Excise Officer in the case to which the appealteslia more than five lakh rupees, but
not exceeding fifty lakh Rupees , five thousand Rees.

(c) where the amount of duty and interest demarashetipenalty levied by any Central
Excise Officer in the case to which the appealteslss more than fifty lakh rupees,
ten thousand Rupees.

Provided that no such fee shall be payablim the case of an appeal referred to in sub-
section (2) or a memorandum of cross-objectiorerredl to in sub-section (4).



(7) Every application made before the appellatbudnal, - (a) in an appeal fgrant of
stay or forrectification of mistake orfor any other purposes or

(b) for restoration of an appeal or any application,

Shall be accompanied by a fee of five thousand rups.

Provided that no such fee shall be payable in #ee ©f an application filed by or on
behalf of the Commissioner of Central Excise unlirsub section.

Section 35C. Orders of Appellate Tribunal.- (1) The Appellate Tribunal may, after
giving the parties to the appeal an opportunitheihg heard, pass such orders thereon as
it thinks fit, confirming, modifying or annullinghe decision or order appealed against or
may refer the case back to the authority which g@ssich decision or order with such
directions as the Appellate Tribunal may think fiit; a fresh adjudication or decision, as
the case may be, after taking additional evideificescessary.

(1A) The appellate Tribunal may, if sufficient causeb&ing shown, at any stage of
hearing of an appeafjrant time, from time to time to the parties or any of themd
adjourn the hearing of theappealfor reasons to be recorded in writing;

Provided that no such adjournment shall be grameate than three timesto a party
during hearing of the appeal.

(2) The Appellate Tribunal may, at any time witlsix_months from the date of the
order, with a view to rectifying any mistake appdarfom me record, amend any order
passed by it under sub-section (1) and shall makbd asmendments if the mistake is
brought to its notice byhe Commissioner of Central Excise or the othetyptr the
appeal: [Comments: the words four years are subetitby six months by clause 140 of
the Finance act 2002 w.e.f. 11/5/2002]

Provided that an amendment which has the effeehbéncing an assessment or reducing
a refund or otherwise increasing the liability bétother party, shall not be made under
this sub-section, unless the Appellate Tribunal dgigsn notice to him of its intention to
do so and has allowed him a reasonable opportahltging heard.

(2A) The Appellate Tribunal shall, where it is pds to do so, hear and decide every
appeal within a period of three years from the datavhich such appeal is filed:

Provided that where an order of stay is made in@ageeding relating to an appeal
filed under sub section (1) of section 35B, the @gie Tribunal shall dispose of the
appeal within a period of one hundred and eiglatys from the date of such order;

Provided further that if such appeal is not disposkwithin the period specified in the
first proviso, the stay order shall, on the exgifyhat period, stand as vacated.

(3) The Appellate Tribunal shall send a copy ofrgverder passed under this section to
the Commissioner of Central Excise and the othdy pa the appeal.

(4) Save as provided in section 35G or section 3%ders passed by the Appellate
Tribunal on appeal shall be final.

Section 35D. Procedure of Appellate Tribunal.(1) The provisions of subsections (1),
(2), (5) and (6) of section 129C of the Customs, AB62(52 of 1962), shall apply to the



Appellate Tribunal in the discharge of its funcsomnder this Act as they apply to it in
the discharge of its functions under the Custonts 2862.

(3) The President or any other member of the AppeliTribunal authorized in this
behalf by the President may, sitting singly, digposany case which has been allotted to
the Bench of which he is a member where—

(a) in any disputed case, other than a case whergetermination of any question having
a relation to the rate of duty of excise or to ¥h&ie of goods for purposes of assessment
is in issue or is one of the points in issue, them@nce in duty involved or the duty
involved; or

(b) The amount of fine or penalty involved does exiteed ten lakh rupees.

Section 35E. Powers of Committee of Chief Comnsi®ners of Central Excise or
Commissioner of Central Excise to pass certain ords.- (1) The Board may, of its
own motion, call for and examine the record of pryceeding in which a Commissioner
of Central Excise as an adjudicating authority passed any decision or order under this
Act for the purpose of satisfying itself as to tbgality or propriety of any such decision
or order and may, by order, direct such Commissiameany other Commissioner to
apply to the Appellate Tribunal for the determinatiof such points arising out of the
decision or order as may be specified by the Boaitd order.

(2) The Commissioner of Central Excise may, ofdws motion, call for and examine
the record of any proceeding in which an adjudicpiuthority subordinate to him has
passed any decision or order under this Act foptimpose of satisfying himself as to the
legality or propriety of any such decision or orderd may, by order, dire¢such
authority or any Central Excise Officer subordinate to him” to apply to the
Commissioner (Appeals) for the determination ofhspoints arising out of the decision
or order as may be specified by the - Commissioh&entral Excise in his order.

(3) Every order under sub-sectial) r sub-section?), as the case may be, shall be
made within a period of three months from the dditsommunication of the decision or
order of the adjudicating authority

(4) Where in pursuance of an order under sub-sectly or subsection (2), the
adjudicating authority or the authorized officerk@sa an application to the Appellate
Tribunal or the Commissioner (Appeals) within aipérof one month from the date of
communication of the order under sub-section (13ud-section (2) to the adjudicating
authority, such application shall be heard by tippdllate Tribunal or the Commissioner
(Appeals), as the case may be, as if such apmlicatere an appeal made against the
decision or order of the adjudicating authority @hd provisions of this Act regarding
appeals, including the provisions of sub-sectigrof4ection 35B shall, so far as may be,
apply to such application.

Section 35EE. Revision by Central Government.{1) The Central Government may,
on the application of any person aggrieved by adgiopassed under section 35A, where
the order is of the nature referred to in the finstviso to sub-section (1) of section 35B,
annul or modify such order.

Provided that the Central Government may in itscréigon, refuse to admit an
application in respect of an order where the amofiduty or fine or penalty, determined
by such order does not exceed five thousand rupees.

Explanation.—or the purposes of this sub-section, "order passetr section 35A"
includes an order passed under that section béfereommencement of section 47 of the
Finance Act, 1984 against which an appeal has rean bpreferred before such



commencement and could have been, if the saidosettad not come into force,
preferred after such commencement, to the Appéellabainal.

(1A) The Commissioner of Central Excise may, if ieof the opinion that an order
passed by the Commissioner (Appeals) under se8b@&nis not legal or proper, direct
the proper officer to make an application on higdieto the Central Government for
revision of such order.

(2) An application under sub-section (1) shall eEdmwithin three months from the date
of the communication to the applicant of the oralgainst which the application is being
made:

Provided that the Central Government may, if itsatisfied that the applicant was
prevented by sufficient cause from presenting th@ieation within the aforesaid period
of three months, allow it to be presented withfargher period of three months.

(3) An application under sub-section (1) shall besiich form and shall be verified in
such manner as may be specified by rules maddsrbéhalf and shall be accompanied
by a fee of,—

(a) two hundred rupees, where the amount of dutlyiaterest demanded, fine or penalty
levied by any Central Excise Officer in the casewttich the application relates is one
lakh rupees or less;

(b) one thousand rupees, where the amount of catyrderest demanded, fine or penalty
levied by any Central Excise Officer in the casavtoch the application relates is more
than one lakh rupees:

Provided that no such fee shall be payable in #ise of an application referred to in sub-
section (1A).

(4) The Central Government may, of its own motiamaul or modify any order referred
to in sub-section (1).

(5) No order enhancing any penalty or fine in lauwconfiscation or confiscating goods
of greater value shall be passed under this seetion

(a) in any case in which an order passed undeiose8bA has enhanced any penalty or
fine in lieu of confiscation or has confiscated deof greater value; and

(b) in any other case, unless the person affecyethd proposed order has been given
notice to show cause against it within one yeamftbe date of the order sought to be
annulledor modified.

(6) Where the Central Government is of opinion thay duty of excise has not been
levied or has been short-levied, no order levyingohancing the duty shall be made
under this section unless the person affected byptioposed order is given notice to
show cause against it within the time limit spexdfin section 11A.

Section 35F. Deposit, pending appeal, of duty mended or penalty levied.- Where

in any appeal under this Chapter, the decisionrderoappealed against relates to any
duty demanded in respect of goods which are notwutiie control of central excise
authorities or any penalty levied under this Abg person desirous of appealing against
such decision or order shall, pending the appegdpsit with the adjudicating authority
the duty demanded or the penalty levied:

Provided that where in any particular case, the @msioner (Appeals) or the Appellate
Tribunal is of opinion that the deposit of duty demanded openalty levied would
cause undue hardshipto such person, the Commissioner (Appeals) othasase may
be, the Appellate Tribunatay dispense withsuch deposit subject to such conditions as
he or it may deem fit to impose so as to safegti@dnterests of revenue.



Provided further that where an application is fibefore the Commissioner (Appeals) for
dispensing with the deposit of duty demanded omfpgrevied under the first proviso,
the Commissioner (Appeals) shall, where it is podde to do so, decide such
application within thirty days from the date of its filing

Section 35G. Appeal to High Court (This section is substituted w.e.f. 14/5/2003%y
144 of the F.A. 2003 (32 of 2003)

(1) An appeal shall lie to the High Court fromeey order passed in appeal by the
Appellate Tribunal on or after thé' tlay of July 2003(not being an order relating , agno
other things , to the determination of any questianing a relation to the rate of duty of
excise or to the value of goods for purpose ofsssent), if the High Court is satisfied
that the case involves a substantial questionvaf la

(2) The Commissioner of Central Excise or theeofarty aggrieved by any order passed
by the Appellate Tribunal may file and appeal te tigh Court and such appeal under
this sub-section shall be-

(a) filed within one hundred and eighty days frtra date on which the order appealed
against is received by the Commissioner of Celixalse or the other party;

(b) accompanied by a fee of two hundred rupeesevbiech appeal is filed by the other
party;

(c) in the form of a memorandum of appeal pregisghting therein the substantial
guestion of law involved.

(3) Where the High Court is satisfied that a sagal question of law is involved in any
case, it shall formulate that question.

(4) The appeal shall be heard only on the questmformulated, and the respondents
shall, at the hearing of the appeal, be allowear¢mie that the case does not involve such
guestion:

Provided that nothing in this sub-section shall be deemed te @kay or abridge the
power of the Court to hear, for reasons to be dairthe appeal on any other substantial
guestion of law not formulated by it, if it is sgfted that the case involves such question.

(5) The High Court shall decide the question af lso formulated and deliver such
judgment thereon containing the grounds on whiathsdecision is founded and may
award such cost as it deems fit.

(6) The High Court may determine any issue which

(a) Has not been determined by the Appellateurth - or

(b) Has been wrongly determined by the Appellatiéunal, by reason of a decision on
such question of law as is referred to in sub-eadtl)

(7) When an appeal has been filed before the ighrt it shall be heard by a bench of
not less than two judges of the High Court, andldfeadecided in accordance with the
opinion of such judges or of the majority, if any,such judges.



10.

11.

(8) Where there is no such majority, the juddealsstate the point of law upon which
they differ and the case shall, then, be heard tipanpoint only by one or more or the
other judges of the High Court and such point shaldecided according to the opinion
of the majority of the judges who have heard theedacluding those who first heard it.

(9) Save as otherwise provided in this act, ttowipions of the code of civil procedures,
1908, relating to appeals to the High Court shalfax as may be, apply in the case of
appeals under this sections.

Section 35H. Application to High Court. -(1) The Commissioner of Central Excise or
the other party mayyithin one hundred and eighty daysof the date upon which he is

served with notice of an order under section 35€s@dbefore the first day of July 2003

shall be substituted.(not being an order relatamgpng other things, to the determination
of any question having a relation to the rate df/ai excise or to the value of goods for
purposes of assessment), by application in thecpbesl form, accompanied, where the
application is made by the other party, by a feenvof hundred rupees, apply to the High
Court to direct the Appellate Tribunal to refertt® High Court any question of law

arising from such order of the Tribunal.

(2) The Commissioner of Central Excise or the othemty applying to the High Court

under sub-section (1) shall clearly state the duestf law which he seeks to be referred
to the High Court and shall also specify the paphrin the order of the Appellate
Tribunal relevant to the question sought to berrete

(3) On receipt of notice that an application hasrbmade under sub-section (1),
the person against whom such application has beele nrmay, notwithstanding
that he may not have filed such application, fik&hin forty-five days of the
receipt of the notice, a memorandum of cross-olgestverified in the prescribed
manner against any part of the order in relatiowhah an application for
reference has been made and such memorandum sitididmsed of by the High
Court as if it were an application presented withi@ time specified in sub-
section (1).

(4) If, on an application made under sub-sectignttie High Court directs the Appellate
Tribunal to refer the question of law raised in tqgplication, the Appellate Tribunal
shall, within one hundred and twenty days of theeigt of such direction, draw up a
statement of the case and refer it to the High Cour

Section 35 I. Power of High Court or Supreme Got to require statement to be
amended.- If the High Court or the Supreme Court is notsad that the statements in
a case referred to it are sufficient to enable itiétermine the questions raised thereby,
the Court may refer the case back to the Appellaifeunal for the purpose of making
such additions thereto or alterations therein asaly direct in that behalf.

Section 35J. Case before High Court to be heard hyot less than two judges.-(1)
When any case has been referred to the High Caderusection 35G or section 35H, it
shall be heard by a Bench of not less than twogadygf the High Court and shall be
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decided in accordance with the opinion of such @sdgr of the majority, if any, of such
judges.

(2) Where there is no such majority, the judgedl sttate the point of law upon which
they differ and the case shall then be heard upahgoint only by one or more of the
other judges of the High Court, and such pointldbeldecided according to the opinion
of the majority of the judges who have heard theedacluding those who first heard it.

Section 35K. Decision of High Court or Supreme Couron the case stated.{1) The
High Court or the Supreme Court hearing any sucke chall decide the question of law
raised therein and shall deliver its judgment tbereontaining the grounds on which
such decision is founded and a copy of the judgmabkatl be sent under the seal of the
Court and the signature of the Registrar to theeMpfe Tribunal which shall pass such
orders as are necessary to dispose of the casaformity with such judgment.

(1A) Where the High Court delivers a judgement i appeal filed before it under
section 35G, effect shall be given to the orderspdson the appeal by the concerned
central excise officer on the basis of a certifoepy of the judgement.

(2) The costs of angeference to the High Court or an Appeal to the tH@ourt or the
Supreme Court, as the case may Wwhjch shall not include the fee for making the
reference, shall be in the discretion of the Court.

Section 35L. Appeal to the Supreme CourAn appeal shall lie to the Supreme Court
from—

€) any judgment of the High Court delivered

() in an appeal made under Section 35G: or

(ii) on a reference made under Section 35G byApeellate Tribunal before the’ Hay
July 2003:

(i) on a reference made under Section 35H,

in any case which, on a its own motion or on an application made by or on behalf of
the party aggrieved immediately after passing efjtidgement the High Court certifies
to be a fit one for appeal to the Supreme Courts@r

(b) any order passed by the Appellate Tribunaltireja among other things, to the
determination of any question having a relatiorth® rate of duty of excise or to the
value of goods for purposes of assessment.

Section 35M. Hearing before Supreme Court{l) The provisions of the Code of Civil
Procedure, 1908 (5 of 1908), relating to appeatkeédSupreme Court shall, so far as may
be, apply in the case of appeals under sectiona@5they apply in the case of appeals
from decrees of a High Court:

Provided that nothing in this sub-section shaldbemed to affect the provisions of sub-
section (1) of section 35K or section 35N.

(2) The costs of the appeal shall be in the dismraif the Supreme Court.

(3) Where the judgment of the High Court is varedeversed in the appeal, effect shall
be given to the order of the Supreme Court in t@mar provided in section 35K in the
case of a judgment of the High Court.

Section 35N. Sums due to be paid notwithstanding ference, etc.-Notwithstanding
that a reference had been made to the High CouheoBupreme Court or an appeal has
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been preferred to the Supreme Court, sums duetGtivernment as a result of an order
passed under subsection (1) of section 35C shalhipable in accordance with the order
SO passed.

Section 35 O. Exclusion of time taken for copy.in computing the period of limitation
prescribed for an appeal or application under @tiapter, the day on which the order
complained of was served, and if the party prefgrrihe appeal or making the
application was not furnished with a copy of thdesrwhen the notice of the order was
served upon him, the time requisite for obtainirgppy of such order shall be excluded.

Section 35P. Transfer of certain pending procdigs and transitional provisions.-

(1) Every appeal which is pending immediately beftihe appointed day before the
Board under section 35, as it stood immediatelpteethat day, and any matter arising
out of or connected with such appeal and whicloipending shall stand transferred on
that day to the Appellate Tribunal and the Appellatribunal may proceed with such
appeal or matter from the stage at which it wathahday:

Provided that the appellant may demand that bgdoweeeding further with that appeal
or matter, he may be re-heard.

(2) Every proceeding which is pending immediatedyooe the appointed day before the
Central Government under section 36, as it stoadddiately before that day, and any
matter arising out of or connected with such prdoege and which is so pending shall
stand transferred on that day to the Appellate uréb and the Appellate Tribunal may
proceed with such proceeding or matter from thgestgt which it was on that day as if
such proceeding or matter were an appeal filedrbefo

Provided that if any such proceeding or mattertesléo an order where—

(a) in any disputed case, other than a case whergetermination of any question having
a relation to the rate of duty of excise or to ¥hkue of goods for purposes of assessment
is in issue or is one of the points in issue, them@nce in duty involved or the duty
involved; or

(b) the amount of fine or penalty determined byhsaer, does not exceed ten thousand
rupees, such proceeding or matter shall continudeodealt with by the Central
Government as if the said section 36 had not bebstisuted:

Provided further that the applicant or the othertypanay make a demand to the
Appellate Tribunal that before proceeding furthéhwhat proceeding or matter, he may
be re-heard.

(3) Every proceeding which is pending immediatedyooe the appointed day before the
Board or the Commissioner of Central Excise unéetien 35A, as it stood immediately
before that day, and any matter arising out of mmnected with such proceeding and
which is so pending shall continue to be dealt Wwigtthe Board or the Commissioner of
Central Excise, as the case may be, as if thessatibn had not been substituted.

(4) Any person who immediately before the appoirdag was authorised to appear in
any appeal or proceeding transferred under subse¢fi) or sub-section (2) shall,
notwithstanding anything contained in section 36&ve the right to appear before the
Appellate Tribunal in relation to such appeal avqaeding.

Section 35Q. Appearance by authorised represetive.- (1) Any person who is
entitled or required to appear before a Centraidex©fficer or the Appellate Tribunal in
connection with any proceedings under this Actentlise than when required under this
Act to appear personally for examination on oataférmation, may, subject to the other
provisions of this section, appear by an authonispdesentative.



(2) For the purposes of this section, "authorisegresentative” means a person
authorised by the person referred to in sub-se¢lipto appear on his behalf, being—

(a) his relative or regular employee; or

(b) any legal practitioner who is entitled to preetin any civil court in India; or

(c) any person who has acquired such qualificatimsmighe Central Government may
prescribe for this purpose.

(3) Notwithstanding anything contained in this gattno person who was a member of
the Indian Customs and Central Excise Service -Bfoand has retired or resigned from
such Service after having served for not less thaee years in any capacity in that
Service, shall be entitled to appear as an audtwbnispresentative in any proceedings
before a Central Excise Officer for a period of tyaars from the date of his retirement
or resignation, as the case may be.

(4) No person,—

(a) who has been dismissed or removed from Goverhagvice; or

(b) who is convicted of an offence connected witly aroceeding under this Act, the
Customs Act, 1962 (52 of 1962) or the Gold (ContAadt, 1968 (45 of 1968); or

(c) who has become an insolvent, shall be qualifiedepresent any person under sub-
section (1), for all times in the case of a pensdarred to in clause (a), and for such time
as the Commissioner of Central Excise or the coempetuthority under the Customs
Act, 1962 or the Gold (Control) Act, 1968, as tlse may be, may, by order, determine
in the case of a person referred to in clause bl for the period during which the
insolvency continues in the case of a person redew in clause (c).

(5) If any person,—

(a) who is a legal practitioner, is found guiltyrafsconduct in his professional capacity
by any authority entitled to institute proceediraggminst him, an order passed by that
authority shall have effect in relation to his tiglo appear before a Central Excise
Officer or the Appellate Tribunal as it has in t&da to his right to practice as a legal
practitioner;

(b) who is not a legal practitioner, is found guidiff misconduct in connection with any
proceedings under this Act by the prescribed aitthothe prescribed authority may
direct that he shall thenceforth be disqualifieddpresent any person under sub-section
(1).

(6) Any order or direction under clause (b) of sggtion (4) or clause (b) of sub-section
(5) shall be subject to the following conditionanmely:—

(a) no such order or direction shall be made ipeesof any person unless he has been
given a reasonable opportunity of being heard;

(b) any person against whom any such order ortitireécs made may, within one month
of the making of the order or direction, appeat® Board to have the order or direction
cancelled; and

(c) no such order or direction shall take effediluhe expiration of one month from the
making thereof, or, where an appeal has been peefeuntil the disposal of the appeal.

Q. 6 - Explain the following with reference to CEXQ44 - Presumption as
to Document(March 2008)

Presumption as to Document

1. Section 36A. Presumption as to documents in carh cases.-Where any document is
produced by any person or has been seized froroustedy or control of any person, in



either case, under this Act or under any otherdad such document is tendered by the
prosecution in evidence against him or against &imd any other person who is tried
jointly with him, the Court shall,—

(a) unless the contrary is proved by such pers@asume—

(i) the truth of the contents of such document;

(ii) that the signature and every other part ofhsdocument which purports to be in the
handwriting of any particular person or which theu@ may reasonably assume to have
been signed by, or to be in the handwriting of, pasticular person, is in that person's
handwriting, and in the case of a document execoteattested, that it was executed or
attested by the person by whom it purports to leeen so executed or attested;

(b) admit the document in evidence, notwithstandimg it is not duly stamped, if such
document is otherwise admissible in evidence.

Section 36B. Admissibility of microfilms, facsirmle copies of documents and
computer print outs as documents and as evidence(l) Notwithstanding anything
contained in any other law for the time being ircég—

(a) a micro film of a document or the reproductafrthe image or images embodied in
such micro film (whether enlarged or not); or

(b) a facsimile copy of a document; or

(c) a statement contained in a document and indlirda printed material produced by a
computer (hereinafter referred to as a "computit put"), if the conditions mentioned
in sub-section (2) and the other provisions comg@iin this section are satisfied in
relation to the statement and the computer in gquest

shall be deemed to be also a document for the pagpof this Act and the rules made
thereunder and shall be admissible in any procgsdirereunder without further proof or
production of the original, as evidence of any eoid of the original or of any fact stated
therein of which direct evidence would be admigsibl

(2) The conditions referred to in sub-section (illdspect of a computer print out shall be
the following, namely:—

(a) the computer print out containing the statermead produced by the computer during
the period over which the computer was used relyuiaistore or process information for
the purposes of any activities regularly carriedowar that period by the person having
lawful control over the use of the computer;

(b) during the said period, there was regularlypdied to the computer in the ordinary
course of the said activities, information of thedkcontained in the statement or of the
kind from which the information so contained isided;

(c) throughout the material part of the said peribeé computer was operating properly
or, if not, then any respect in which it was noeigting properly or was out of operation
during that part of that period was not such aaffiect the production of the document or
the accuracy of the contents; and

(d) the information contained in the statementadpces or is derived from information
supplied to the computer in the ordinary coursthefsaid activities.

(3) Where over any period, the function of storimgprocessing information for the
purposes of any activities regularly carried onrabat period as mentioned in clause (a)
of sub-section (2) was regularly performed by corapmj whether—

(a) by a combination of computers operating ovat geriod; or

(b) by different computers operating in successioer that period; or

(c) by different combinations of computers opemgiimsuccession over that period; or

(d) in any other manner involving the successiveration over that period, in whatever
order, of one or more computers and one or morebagwtions of computers, all the



computers used for that purpose during that pestmadl be treated for the purposes of
this section as constituting a single computer; rafiekences in this section to a computer
shall be construed accordingly.

(4) In any proceedings under this Act and the rolesle thereunder where it is desired to
give a statement in evidence by virtue of this isa¢ta certificate doing any of the
following things, that is to say,

(a) identifying the document containing the statenamd describing the manner in which
it was produced;

(b) giving such particulars of any device invohieadthe production of that document as
may be appropriate for the purpose of showing thatdocument was produced by a
computer;

(c) dealing with any of the matters to which thexditions mentioned in sub-section (2)
relate, and purporting to be signed by a personméng a responsible official position
in relation to the operation of the relevant devizethe management of the relevant
activities (whichever is appropriate) shall be evide of any matter stated in the
certificate; and for the purposes of this sub-seciti shall be sufficient for a matter to be
stated to the best of the knowledge and beliefi@fperson stating it.

(5) For the purposes of this section,—

(a) information shall be taken to be supplied tmmputer if it is supplied thereto in any
appropriate form and whether it is so supplied aiyeor (with or without human
intervention) by means of any appropriate equipment

(b) whether in the course of activities carriedbgnany official, information is supplied
with a view to its being stored or processed fa& purposes of those activities by a
computer operated otherwise than in the coursdnadet activities, that information, if
duly supplied to that computer, shall be takendcsbpplied to it in the course of those
activities;

(c) a document shall be taken to have been prodhged computer whether it was
produced by it directly or (with or without humantérvention) by means of any
appropriate equipment.

Explanation.—or the purposes of this section,—

(a) "computer" means any device that receivesgest@nd processes data, applying
stipulated processes to the information and supglsésults of these processes; and

(b) any reference to information being derived frotimer information shall be a
reference to its being derived therefrom by cakioie comparison or any other process.

Q. 7Explain the following with reference to CEA, 1948laim for refund of
duty and interest on delayed refur{fti&arch 2008, 2007)

Claim for refund of duty and interest on delayed réunds

1. Section 11A Recovery of erroneous refunds made.
Section 11AB - Interest on erroneous refunds
Section 11AC - penalty for erroneous refunds

2. Section 11B - Claim for refund of Duty- This is the most important section to be read
and understood by all persons who want to fileuRéfclaims. Full text of this section is
available in file 4 of this C.D. book. As per thésction (a) Assessee must file refund
claim in writing with the Jurisdictional A.C. or.D. enclosed with proper documents.



4.

Automatic refunds shall not be made. (b) Refumdhcimust be filed within time limit of
one year from relevant date.(c).Refund possiblg ibmcidence of duty is not passed
on by assessee to another person.(d) No timeifithié duty is paid under protest.(e) The
A.C/ or D.C. must make an order sanctioning cgatiig refund claim.(e) If bar of unjust
enrichment is not applicable then the refund dhalinade to assessee otherwise it shall
be credited to fund.(f) If the Refunds are relat@dxport under claim of rebate of duty,
or unspent advance lying in balance in the appigc®LA, refund of credit of duty paid
on excisable goods used as inputs in accordante the rules/notifications made
account, then the refunds can be made in casfiffgg duty of excise is borne by the
buyer/purchaser and if he has not passed on tyebdtden to  another person.(h)
Refund claim must be filed within time limit spéed to be counted from relevant
date.(i) A welcome amendment is made in Sectidhldyl Finance Bill 2008 to allow
refund of not only duty but also interest paidhatihe duty.

Section 11BB. Interest on delayed refunds.

Full text of Section 11BB is available in file o4 this C.D. book. It is necessary to read
and understand this section (a) There must be der of refund under subsection (2) of
Section 11B.(b) If refund is not made within 3 mwnfrom refund order then assessee
shall get interest.

TRIBUNAL's inherent power to grant interest on delayed refund of pre
deposit - Tribunal (Larger Bench) in the case Sachin Texties. Ltd. v CCE
Mumbai [2002(146) ELT 541 (Tri- LB)] is very intestng case law. Issue for
reference made by CEGAT Mumbai to Larger Benchwdasther the CEGAT has
inherent jurisdiction to award interest. L.B. gawéing that the CEGAT has such
inherent jurisdiction and hence the case can beleéon merits

5. Who and when can file Refund claims ?
a: Manufacturers as well as buyers both can éfend claim provided he has not passed on

b

the burden of duty paid to another person (ban@fsi enrichment)

If the manufacturer realizes that he has pagddilty in excess than payable he can file
refund application within normal period of limiia of one year.JComments:In the

case  Hutchisom Max Telecom Pvt. Ltd. V CCE Mum[28i04(165) ELT 175 (Tri-
Del)] has held that Filing of appeal itself amautd protest - Refund not to be denied on
grounds of limitation when disallowance of beiitedf notification challanged by
appellant and such benefit finally allowed by Tirifal.]

If the buyer has paid duty which is regdlly leviable and not passed on the burden of
duty so paid to another person then he can filengetlaim within one year.

If the manufacturer pays the duty undeatgst, mentions so in his excise invoices,
returns, TR6 challans etc, writes letter to A.GJDthat he is paying duty under protest
and prays for provisional assessment under RuletieoCER 2002, then he can claim
refund. However final order of assessment indicatirere is an excess payment of duty
must be issued either by the A.C./D.C. or by tlghér Appellate authorityCase Law:
refer excellent Ruling of Hon’ble Supreme Courtegivin the case CCE Kanpur V Flock
(India) Pvt. Ltd. reported in 2000(120) ELT 285 {$C

If pre-deposit under S. 35F is made wfilileg appeal with Commissioner (Appeals) or
Tribunal or Court and the appellant receives oiddnis favor (even as remand for de
novo adjudication) then he must file refund claionttiwith along with the copy of the
order. Bar of unjust enrichment is not applicallesiich case because pre deposit is not
duty.

In the event of export under claim of rebate imemof Rule 18 of C.E.(NO.2 ) Rules,
2001, the amount of duty paid after establishimgppof such export.(For details please
refer to Chapter 27 of this book)



« Refund of credit (CE Rule 57AC) in case of Expantler Bond in terms of the
Notification No. 35/2000-CE (NT), DT. 28.4.2000:

» Refund of unutilized credit balance in PLA if it likely to be utilized in the
events like closure etc.

» If any amount is forcibly recovered without autliprof law. However assessee
must have paid such duty under protest.

6. Procedure — filing Refund Claims.

As per Chapter 9 of the C.B.E.C. manual, Thegredaiming the refund of any duty of
excise should make an application to the Jurismheli Asst.Commissioner / Deputy
Commissioner (as the case may be) in the old foRratprescribed under old Rule 173.
(given at the end of this paragraph.).

This application must accompany documents as saged in Section 12A
(Invoices/RT12 /[ER1Returns/Letters of Payment af dunder protest etc.]

The time limit for filing Refund application is21months from the relevant date. (This
time limit is not applicable if the duty is paid dar protest following procedure laid
down in Rule 233 B)

The application should accompany documentary ecelen other evidences to
establish that the amount of the duty of exciseslation to which such refund is
claimed was paid by assessee and that he hasss&doan the incidence of such
duty to any other person

Refund Application (In form R)

Refund application is to be made in duplicatetia proper form to the Jurisdictional
Asst.Commissioner of C.E. as per Rule 173S andbtimeat is given belowworm —R
Refund of Pre-Deposit made under Section 35F

Sometimes Departmental Officers are reluctantasspRefund Orders in the following
eventsMatter Remanded for De Novo Adjudicationtstatiecided in favor of Appellant
in appeal.Amount of pre-deposit forcibly recoverddring the pendancy of stay
application.

Refund of deposit amount forcibly recovered from tke applicant pending the
disposal of Stay Application.

It is a common experience that the Departmenfaless compel the assessees to pay the
amount of duty / penalty etc. confirmed in the @rith Original. Really speaking there is
section 35F which empowers the Appellate Authdigtgrant partial or full waiver from
the condition of pre-deposit during the pendan€ythe Appeal. The applicants
file appeal with Commissioner Appeals or Tribuaalthe case may be. Appellants also
file simultaneously application for stay of thepngned order and waiver of pre-deposit
(called as stay application for short).

For such applicants, there is a good relief gibgnthe decision of CEGAT WZB
Mumbai in the case Steelco Gujarat Ltd. vs. CCagadara. Reported in 2000(122)ELT
67(Tri). In this case, the amounts were forcitdgavered from the applicant when it's
stay application was pending hearing before thbuhal. Even the expiry period for
filing an appeal was not over. It was argued thatrefund can not be denied to the
applicant by application of sub-section (2) oftemt 11(B) of the Act, since it was an
amount deposited pending disposal of the appehtiad the judgement of the Supreme
Court in the case Mahaveer Aluminium Ltd. vs. CE9(114)ELT 371].



The Tribunal in para 5 of it's ruling observedéthosition is all the more unfortunate on
the fact that the amount has been recovered dt2@P97 (much before the applicant
could file the appeal and stay application agatnat order). The stay applications were
filed by the applicants on 21/1/98 before the Uini#l. There are instructions of the
Board not to restrain the Commissioner to takeawoee action, if the stay application is

pending. Why it was considered necessary to egcthis amount while the order was
pending is not explained by the Departmental Rerative. In fact, the Tribunal init's

decision in Mohan Engg. Works vs. CCE — 1994(73)Eil had ordered return of an
amount during the pendancy of the appeal of thesaee.

At the end, the Tribunal directed the Commissiateerefund the amount in question
within a month from receipt of the order.

10. Refund claim by Buyer/Purchaser

Purchaser also can file claim of refund of duayddoy the manufacturer under
protest or otherwise as per section 11B. Thevegit date for filing such claim is
the date of purchase of goods from the manufactiHere is the decision of larger
bench of Tribunal in the case National Winder@€E Allahabad reported in
2000(91)ECR937(Tri).

“Purchaser is bound to file his claim for refundhin a period of 6 months from
the date of purchase of goods from the manufactureé has to independently
prove and satisfy the competent authority undetice 11B that he has not only
borne the burden of duty but also has not passedat burden to any other
person. If the purchaser was also intended @iven the benefit of the protest of
the manufacturer, then the period for him fanglthe claim would not have been
stipulated from the date of purchase but fromdiie of the decision of the protest
claim of the manufacturer.”

This decision is based on Tribunal’s own decisiothe case National Winder vs.
CCE by order no. 38/94-NRB and makes  followiogfs very clear —

a. The procedure laid down in rule 233B of CER for payt of duty under protest is
applicable for the manufacturer and not for thecpaser because he is not
responsible to pay any duty.

b. There is no period of limitation for refund clair the manufacturer if he has paid
the duty under protest.

C. For the purchaser however, the date of limitatieriqul is applicable is as the date
of purchase even if manufacturer has paid the dtier protest.

d. Purchaser also has to establish evidences thaadiadtually borne the burden of
duty and he has not passed it on further to angrgtlrson.

11. Refund of CENVAT paid on Inputs used in Manufature of Goods Exported under
Bond.

Rule 5 of CENVAT Credit Rules 2002 permits RefdidCENVAT credit involved in
the inputs if used in the manufacture of finislkedtisable goods which are exported
without payment of duty under Bond. However fas thurpose, Refund Application
needs to be made . The format of such applicagigiven in Budget Notification
No0.11/2002-C.E. (N.T.) dated 1/3/2002.



12.

14.

>

13.

Limitation under S.11B for filing Refund claim:

Payment made under Stay Order of CEGAT is paymedeuprotest. Refund claim of
such amount is not barred by limitation under sectl1B [Utkal Moulders vs. CCE,
Bhubaneshwar — 1999 (111)ELT 562(Tri)].

Refund ofduty paid in excess allowedeven if claim for refund of entire duty paid
rejected [Paam Pharmaceuticals (Delhi) Ltd. vs. @d@sioner of Customs, New Delhi
(Tribunal) reported in 1999(111) ELT 66.

Doctrine of Unjust Enrichment:

Section 12B of CEA 1944 reads “Every person wheed the duty of excise on
any goods under this Act shall, unless the contisaproved by him, be deemed
to have passed on the full incidence of such tutite buyer of such goods.”

In layman’s language if the assessee pays anymnodduty rightly or by mistake or by
force, reflects the same or even may not refleetsame in duty paying excise document,
or in invoice, it is assumed that he has passetherburden of such duty paid to the
buyer of the goods. Meaning thereby that he igm®sufferer on that courtlowever if

he can establish the fact with clinching and indjgutable documentary evidences
that he has not passed on such burden of duty tawa other person or buyer and that
he himself has borne the burden of that amount, #n he can be called as the
sufferer. Then he is eligible for the refund of egess paymentThis is the doctrine of
unjust enrichment in the language of the autNaturally in order to get the claim of
refund settled in favor of the assessee it is thesponsibility of the assessee paying
the duty, to establish that he has actually born¢ghe burden of such duty payment
himself and not passed on to any other person.

it is clear from the wording of Section 12B mentd supra and also by virtue of many
Rulings of Hon’ble Supreme Court and High Counsl dribunals. Some of them are
cited below:

“The doctrine of unjust enrichment is a principleequity that can be invoked only by
Court and not by the authorities under the Act(8g£ollector Vs Doaba Co-Operative
Sugar Mills — 1988(37) ELT 478 (SC)

There is no warrant under the provisions of thé tAadeny the refund on the ground of
unjust enrichment by including the notional cotpacking material supplied by the
buyers in the assessable value. — Alembic Gladsstries Vs UOI 1990((48) ELT 232
(Kar)

Doctrine of Unjust Enrichment in case of Captie Consumption — Whether
applicable or not? The doctrine of unjust enrichment has no applicatiocases where
the excise duty is wrongly paid on the productdaptive consumption- Section 11B of
CEA 1944. This is the decision of Appellate Consiueer Mumbai in the case Dr. Beck
and Co. [1998(103) ELT 203 (Commr. Appls).] Tdexcision was based on the order of
Bombay H.C. in the case International Conveyors U®I in Writ Application
N0.6026/94 which was upheld by Supreme Court tiigdhe SLP of the Department
[1996(82) ELTA165].Now the guestion whether the doctrine of Unjust Enichment

is applicable in case of captive consumption hasén set to rest by Supreme Court
in the case, U.O.1 V Solar Pestiside Pvt. Ltd.



Q. 8 -Explain the following with reference to CEA, 1944evy AND
COLLECTION OF DUTY (April 2007)

LEVY AND COLLECTION OF DUTY

Section 3._Dutiesspecified in (Eirst Schedule and the Second Scheduléd the Central
Excise Tariff Act, 1985 to be levied-

(1) There shall be levied and collected in suchmeals may be prescribed,—
(a) a duty of excise to be called fBentral Value Added Tax (CENVAT), on all Excisable
goods [excluding goods produced or manufactured inc&deeconomic zonesjvhich are
produced or manufactured in India as, and at thesraet forth in the First Schedule to the
Central Excise Tariff Act, 1985 (5 of 1986);
(b) a special duty of excise, in addition to théydof excise specified in clause (a) above, on
excisable goodsekcluding goods produced or manufactured in spesionomic zones|
specified in the Second Schedule to the CentraisExtariff Act, 1985 (5 of 1986) which are
produced or manufactured in India, as, and atatesy set forth in the said Second Schedule:
[Provided that the duties of excise which shallléded and collected on any [excisable
goods which are produced or manufactured,—

® in afree trade zoneand brought to any other place in India; or
(i) (i) by a hundred per cent export-oriented undéngkandbrought to any other
place in India

shall be an amount equal to ] the aggregate ofithies of customs which would be
leviable [under the Customs Act, 1962 (52 of 196@),any other law for the time
being in force] on like goods produced or manufeedwutside India if imported into
India, and where the said duties of customs arggehale by reference to their value;
the value of such excisable goods shall, notwitititey anything contained in any
other provision of this Act, be determined in aclzorce with the provisions of the
Customs Act, 1962(52 of 1962) and the Customs fTAdif, 1975 (51 of 1975).
Explanation 1.—Where in respect of any such like goods, any dfityustoms leviable for
the time being in force is leviable at differentery then, such duty shall, for the purposes of
this proviso, be deemed to be leviable under thibssection 12 at the highest of those rates.]

Explanation 2—In this proviso,—

(i) "free trade zone" means a zone which the Géri@iovernment may, by notification in
the Official Gazette, specify in this behalf.

(i) "hundred per cent export-oriented undertakimggans an undertaking which has been
approved as a hundred per cent export-orientedriakileg by the Board appointed in this
behalf by the Central Government in exercise ofpgbeers conferred by section 14 of the
Industries (Development and Regulation) Act,195 ¢61951), and the rules made under
that Act.

(iii) "Special Economic Zone" means a zowmdich the Central Government may, by
notification in the  Official Gazette, specifytinis behalf].

(1A) The provisions of sub-section (1) shall apiplyespect of all excisable goods other than salt
which are produced or manufactured in India bypmwrbehalf of Government, as they apply in
respect of goods which are not produced or manufadtby Government.



(2) The Central Government may, by notificatiorthie Official Gazette, fix, for the purpose of

levying the said duties, tariff values of any desc enumerated, either specifically or under
general headings, in the First Schedule and therBeSchedule to the Central Excise Tariff Act,
1985 (5 of 1986)] as chargeable with datyvaloremand may alter any tariff values for the time
being in force.

(3) Different tariff values may be fixed—
(a) for different classes or descriptions of theeaxcisable goods; or

(b) for excisable goods of the same class or detsmmi—

() produced or manufactured by different classéspmducers or manufacturers;
or
(ii) sold to different classes of buyers:

Provided that in fixing different tariff values irespect of excisable goods falling under sub-
clause (i) or sub-clause (ii), regard shall be twathe sale prices charged by the different classes
of producers or manufacturers or, as the case mathb normal practice of the wholesale trade
in such goods].

109. Validation of Action taken under section 3 of Act 1 of 1944: Any action taken or anything
done or purporting to have been done or done ursdér section (1) of section 3 of the Central
Excise Act, as amended by clause (i) of sectioat&y time during the period commencing on
and from the 1 day of May 1982 and ending with the day, the FemaAct, 2000 receives the
assent of the President shall be deemed to be tamdivays have been , for all purposes, as
validly and effectively taken or done as if the adment made by clause (ii) of section 88 had
been in force at all material times and, accordingtotwithstanding anything contained in any
judgment, decree or order of any Court, tribunalotiner authority,
all duties of excise levied, assessed or colleciaihg the said period on any excisable
goods under the Central Excise Act, shall be deetnelde and shall be deemed to
always have been, as validly levied assessed tectetl as if the amendment made by
clause (ii) of section 88 had been in force anaditerial times;
no suit or other proceedings shall be maintained¢antinued in any Court, tribunal or other
authority for the refund of duties of excise andemforcement shall be made by any
court of any decree or order directing the refurfdamy such duties of excise which have
been collected and which would have been validiiected if the amendment, made by
clause (ii) of section 88 had been in force anaditerial times;
recovery shall be made of such duties of excisehive not been collected or, as the case
may be, which have been refunded but which wowe ha&en collected or, as the case
may be, would have not been refunded, if the amendmade by clause (ii) of section
88 had been in force at all material times.
no suit or other proceedings shall be maintained¢antinued in any Court, tribunal or other
authority for the refund of duties of excise andemforcement shall be made by any
court of any decree or order directing the refurfdamy such duties of excise which have
been collected and which would have been validlieced if the amendment, made by
clause (ii) of section 88 had been in force anaditerial times;
recovery shall be made of such duties of excisehive not been collected or, as the case
may be, which have been refunded but which wouwe ha&en collected or, as the case
may be, would have not been refunded, if the amenidmade by clause (ii) of section
88 had been in force at all material times.



Explanation: For the removal of doubts, it is herateclared that no act or omission on the
part of any person shall be punishable as an o#fewhich would not have been so
punishable if this section had not come in to fdrce

Section 3A. Power of Central Government to charge Xeise duty on the basis of capacity of
production in respect of notified goods. —

(1) Not withstanding any thing contained in SectiomBere the Central Government, having
regard to the nature of the process of manufacumroduction of excisable goods of any
specified prescription, the extent of evasion dfydn regard to such goods or such other
factors as may be relevant, is of the opinion thit necessary to safeguard the interest of
revenue, specify, by notification in the officiahzette, such goods as notified goods and
there shall be levied and collected duty of ex@sesuch goods in accordance with the
provisions of this section.

(2) where a Notification is issued under sub sectigntlie Central Government may, by rules, -
(a) provide the manner for determination of theuahitapacity of production of the factory,
in which such goods are produced, by an officer hetow the rank of Assistant
Commissioner of Central Excise and such annual aiigpahall be deemed to be annual
production of such goods by such factory; or
(b) (i) specify the factor relevant to theduction of such goods and the quantity that is

deemed to be produced by use of a unit of sucbrfaatd
(i) provide for the determination of theraral capacity of production of the factory in
which such goods are produced on basis of sucbrfégt an officer not below the rank of
Assistant Commissioner of Central excise and sumtua capacity of production shall be
deemed to be the annual production of such goodsitly factory:

Provided that where a factory producing notifiedd® is in operation during a part of the
year only, the annual production thereof shall hiwdated on proportionate basis of the
annual capacity of production:

Provided further that in a case where the facttevemt to the production is altered or
modified at any time during the year, the annualdpction shall be re determined on
proportionate basis having regard to such alteratiamodification.

(3) the duty of excise on notified goods shall be léyva such rate, on the unit of production or ,
as the case may be, on such factor relevant tprtthiction, as the Central Government may,

by notification in the official gazette, specifynd colleted in such manner as may be
prescribed:

Provided that where a factory producing notified goods did produce the notified goods
during any continuous period of 15 days or more, dhty calculated on the proportionate
basis shall be abated in respect of such peritgtifnanufacturer of such goods fulfills such
conditions as may be prescribed.

(4) The provisions of this section shall not applythie goods produced or manufactured, by a
100 % Export Oriented undertaking and brought tpather place in India.

Explanation 1 — for the removal of doubts, it is hereby cladfithat for the purposes of
section 3 of the Customs Tariff Act, 1975,(51 off3Pthe duty of excise leviable on the
notified goods shall be deemed to be the duty ofsexeviable on such goods under the first



schedule and second schedule to the Central EXais# Act, 1985 (5 of 1986), read with
any notification for the time being in force.

Explanation 2- for the purposes of this section, the expressid0% Export Oriented
Undertaking” shall have the meaning assigneditosection 3.

Section 4. Valuation of Excisable goods for purpes of charging of duty of excise.

(1) Where under this Act, the duty of excise isrgeable on any excisable goods with reference
to their value, then, on each removal of the gosdsh value shall.

(a). in a case where the goods are sold by thesesefor delivery at the time and place
of the removal, the assessee and the buyer ofdtbdscare not related and the price is the
sole consideration for the sale, be the transaotitune;

(b). in any other case, including the case wheeeghods are not sold, be the value
determined in such manner as may be prescribed.

Explanation: For the removal of doubts, it is hereby declareat tthe price-cum duty of
the excisable goods sold by the assessee shdflebprice actually paid to him for the
goods sold and the money value of the additioanbideration, if any, flowing directly
or indirectly from the buyer to the assessee imeation with the sale of such goods, and
such price-cum - duty, excluding sales tax andratieees, if any, actually paid, shall be
deemed to include the duty payable on such goods

(2) The provisions of this section shall not apiplyrespect of any excisable goods for which a
tariff value has been fixed under sub-section {3extion 3.

Section 4A. Valuation of excisable goods with refence to retail sale price

(1) The Central Government may, by notificatiorthe Official Gazette, specify any goods,
in relation to which it is required, under the peiens of the Standards of Weights and
Measures Act, 1976 (60 of 1976) or the rules mhdesunder or under any other law for the
time being in force, to declare on the packageetbfethe retail sale price of such goods, to
which the provisions of sub-section (2) shall apply

(2) Where the goods specified under sub-sectiorard )excisable goods and are chargeable
to duty of excise with reference to value, thertwithstanding anything contained in section
4, such value shall be deemed to be the retail méde declared on such goods less such
amount of abatement, if any, from such retail gpalee as the Central Government may allow
by notification in the Official Gazette.

(3) The Central Government may, for the purposellfwing any abatement under sub-
section (2), take into account the amount of ddtg)@ise, sales tax and other taxes, if any,
payable on such goods.

(4) where any goods are specified under sub-sedtipnare excisable goods and the
manufacturer

(a) removes such goods from the place of manufacwithout declaring the retail sale price
of such goods on the packages or declares a resddl price which is not the retail sale
price as required to be declared under the provisiof the Act, rules or other law as
referred to in sub-section (1) ; or

(b) tampers with, obliterates or alters the retsdlle price declared on the package of such
goods after their removal from the place of mantufee,



then such goods shall be liable to confiscatiord #re Central Government shall ascertain
in the prescribed manner the retail sale pricesath goods and the retail sale price so
ascertained shall be deemed to be the retail séte ffor the purpose of this section.

Explanation 1. - for the purposes of this section, "retail sggce" means the maximum
price at which the excisable goods in packaged foray be sold to the ultimate consumer
and includes all taxes, local or otherwise, freigiainsport charges, commission payable to
dealers, and all charges towards advertisementyvesl, packing, forwarding and the like
and the price is the sole consideration for sude:sa

Provided that in case the provisions of the Act, rules dreotlaw referred to in sub-section
(1) require to declare on the package, the retallesprice excluding any taxes, local or
otherwise, the retail sale price shall be constraedordingly.

Explanation 2 - For the purposes of this section ,-

(a) where on the package of any excisable goode than one retail sale price is declared,
the maximum of such retail sale prices shall bertkto be the retail sale price;

(b) where the retail sale price , declared on tlelkage of any excisable goods at the time of
its clearance from the place of manufacture, ieraltl to increase the retail sale price,
such altered retail sale price shall be deemedetdhe retail sale price;

(c) where different retail sale prices are declhren different packages for the sale of any
excisable goods in packaged form in different aresmch such retail sales price shall be the
retail sale price for the purposes of valuationtbe excisable goods intended to be sold in
the area to which the retail sale price relates.

[Once the Maximum retail sale price is declaredihfgd on package, no one can increase it and
save the duty. If department detects that whilegtimds are removed with MRP Rs. X printed on
it and in market it is sold at price more than Xithe manufacturer can be in trouble. Therefore
in case a manufacturer wants to increase the M.Rfter removal from factory for any reasons,

he will have to pay differential duty. If this ietrdone then the goods can be confiscated]

Section 5. Remission of duty on goods found deficigin quantity.-

(1)The Central Government may, by rules made utidersection, provide for remission
of duty of excise leviable on any excisable goadlsich due to any natural cause are
found to be deficient in quantity.

(2) Any rules made under sub-section (1) may, hpaviegard to the nature of the
excisable goods or of processing or of curing thethe period of their storage or transit
and other relevant considerations, fix the limitliorits of percentage beyond which no
such remission shall be allowed:

Provided that different limit or limits of perceg@amay be fixed for different varieties of
the same excisable goods or for different aredsratifferent seasons].

Section 5A. Power to grant exemption from duty of xcise.-

(1) If the Central Government is satisfied thaisinecessary in the public interest so to
do, it may, by notification in the Official Gazetexempt generallyeitherabsolutely or
subject to such conditionqto be fulfilled before or after removal) as maydpecified in
the notification, excisable goods of any specifiedcription from the whole or any part
of the duty of excise leviable thereon:

Provided that, unless specifically provided in such noéfion, no exemption therein
shall apply to excisable goods which are producadanufactured—



() in a [free trade zoner a special economic zohand brought to any other
place in India; or

(ii) by a hundred per cent export-oriented undengland [brought to any place
in India].

Explanation.—n this proviso, ['free trade zoné'special economic zonpand "hundred
per cent export-oriented undertaking" shall haweghme meanings as Hxplanation 2
to sub-section (1) of section 3.

(1A) For the removal of doubts , it is hereby deetl that where an exemption under
sub-section (1) in respect of any excisable goadm fthe whole of the duty excise
leviable thereon has been granted absolutely, #weufacturer of such excisable goods
shall not pay the duty of excise on such goods.

(2) if the Central Government is satisfied thasinhecessary in the public interest so to
do, it may by special order in each case, exenopt fpayment of duty of excise, under
circumstances of an exceptional nature to be stateslich order, any excisable goods
on which duty of excise is leviable "

(2A) The Central Government may, if it considersigcessary or expedient so to do for
the purpose of clarifying the scope or applicapitif any notification issued under sub
section (1) or order issued under sub section i(Bert an explanation in such
notification or order, as the case may be, byfination in the official gazette at any
time within one year of issue of the notificatiomder sub section (1) or order under sub
section (2) , and every such explanation shall ledfiext as if it had always been the part
of the first such notification or order, as theeanay be.

(3) An exemption under sub-section (1) or sub-sec{R) in respect of any excisable
goods from any part of the duty of excise leviathlereon (the duty of excise leviable
thereon being hereinafter referred to as the statwtuty) may be granted by providing
for the levy of a duty on such goods at a rate esged in a form or method different
from the form or method in which the statutory digyleviable and any exemption
granted in relation to any excisable goods in tl@mer provided in this sub-section shall
have effect subject to the condition that the aiitgxcise chargeable on such goods shall
in no case exceed the statutory duty.

Explanation.—'Form or method", in relation to a rate of dutyesitise means the basis,
namely, valuation, weight, number, length, aredwme or other measure with reference
to which the duty is leviable.

(4) Every notification issued under sub-rule (1)d @&very order made under sub-rule (2),
of rule 8 of the Central Excise Rules, 1944, andfdrce immediately before the
commencement of the Customs and Central Excises (Amendment) Act, 1988 (29 of
1988) shall be deemed to have been issued or nrater the provisions of this section
and shall continue to have the same force andtedfesr such commencement until it is
amended, varied, rescinded or superseded undprdtisions of this section].

(5) Every natification issued under sub-sectiongil$ub section 2A shall,—

(a) unless otherwise provided, come into force tmm date of its issue by the
Central Government for publication in the Officahzette;

(b) also be published and offered for sale on thee df its issue by the
Directorate of Publicity and Public Relations, Gums$ and Central Excise, New
Delhi, under the Central Board of Excise and Custawonstituted under the



Central Boards of Revenue Act, 1963 (54 of 1963).

(6) Notwithstanding anything contained in sub-s&tt(5), where a notification

comes into force on a date later than the datesofssue, the same shall be
published and offered for sale by the said Direxterof Publicity and Public

Relations on a date on or before the date on wthielsaid notification comes into
force.

Section 11D. Duties of excise collected from the yer to be deposited with the Central
Government. -

(1) Notwithstanding anything to the contrary conéal in any order or direction of the Appellate
Tribunal or any Court or in any other provisiontbis Act or the rules made thereunder, every
person who is liable to pay duty under this Actlmr rules made thereunder, and has collected
any amount in excess of duty assessed or deterraimkgaid on any excisable goods under this
Act or the rules made thereunder from the buyesuath goods in any manner as representing
duty of excise, shall forthwith pay the amount salected to the credit of the Central
Government.

(1A) Every person, who has collected any amourgxicess of duty assessed or determined and
paid on any excisable goods or has collected amuatras representing duty of excised on any
excisable goods which are wholly exempt or aregetnle to Nil rate of duty from any person in
any manner, shall forthwith pay the amount so ctdieé to the credit of the Central Government.

(2) Where any amount is required to be paid toctieelit of the Central Government under “sub-
section (1) or sub-section (1A)" as the case mdyabd which has not been so paid, the Central
Excise Officer may serve on the person liable tpga&ch amount, a notice requiring him to show
cause why the said amount, as specified in theaoshould not be paid by him to the credit of
the Central Government.

(3) The Central Excise Officer shall, after considg the representation, if any, made by the
person on whom the notice is served under subese(®), determine the amount due from such
person (not being in excess of the amount spedifi¢ide notice) and thereupon such person shall
pay the amount so determined.

(4) The amount paid to the credit of the Centrav&oment under “Sub section (1) or sub
section (1A) or sub section (3), as the case maylhall be adjusted against the duty of excise
payable by the person on finalization of assessmeaty other proceeding for determination of
the duty of excise relating to the excisable ga@derred to in “Sub section (1) and sub section
(1A)

(5) Where any surplus is left after such adjustmerder sub-section (4), the amount of such
surplus shall either be credited to the Fund othasase may be, refunded to the person who has
borne the incidence of such amount, in accordarittetive provisions of section 11B and such
person may make an application under that Seati@uéh cases within six months from the date
of the public notice to be issued by the Assis@otnmissioner of Central Excise for refund of
such surplus amount.



